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Costs Decisions 
Hearing held on 27 November 2012 

Site visit made on 27 November 2012 

by Karen L Baker  DipTP MA DipMP MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 2 January 2013 

 

Costs application in relation to Appeal A: APP/P4415/E/12/2179568 

Lord Conyers Arms, The Square, Wales, Sheffield S26 5QN 

• The application is made under the Planning (Listed Buildings and Conservation Areas) 
Act 1990, sections 20, 74, 89 and Schedule 3, and the Local Government Act 1972, 

section 250(5). 
• The application is made by Brocklebank and Co Limited for a full award of costs against 

Rotherham Metropolitan Borough Council. 
• The Hearing was in connection with an appeal against the refusal of conservation area 

consent for the demolition of a public house. 
 

 

Costs application in relation to Appeal B: APP/P4415/A/12/2179564 

Lord Conyers Arms, The Square, Wales, Sheffield S26 5QN 

• The application is made under the Town and Country Planning Act 1990, sections 78, 

322 and Schedule 6, and the Local Government Act 1972, section 250(5). 
• The application is made by Brocklebank and Co Limited for a full award of costs against 

Rotherham Metropolitan Borough Council. 
• The Hearing was in connection with an appeal against the refusal of planning permission 

for the erection of 4 dwellings. 
 

Decision – Appeal A 

1. The application for an award of costs is allowed in the terms set out below. 

Decision – Appeal B 

2. The application for an award of costs is allowed in the terms set out below. 

The Submissions for Brocklebank and Co Limited  

3. The costs applications were submitted in writing at the Hearing.  Full awards 

are sought and reference is made to paragraphs B16, B18, B20 and B21 of 

Circular 03/2009.  Additional points were made orally to the effect that the 

District Valuer substantiated the purchase price of the appeal site and, as such, 

the appellants’ Viability Report.  Further, the proposal would accord with the 

National Planning Policy Framework (The Framework) and with Policy ENV2.11 

of the Rotherham Unitary Development Plan1 (UDP), adopted in June 1999, and 

the Council has not put forward anything new at the Hearing to contradict this 

view.  Following the refusal of the second set of identical applications by 

                                       
1 The UDP policy to which I refer in these decisions has been saved by a Direction, under paragraph 1(3) of 

Schedule 8 to the Planning and Compulsory Purchase Act 2004, of the Secretary of State for Communities and 

Local Government, dated 17 September 2007.  Having regard to paragraph 215 of Annex 1 to the National 

Planning Policy Framework (The Framework), I consider that this UDP policy, in so far as it relates to the 

developments before me, is broadly consistent with The Framework.  As such, full development plan weight has 

been afforded to it. 
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Members (Refs. RB2012/0852 and RB2012/0851), no additional expert advice 

was sought.  Hence the refusals relate to generalised concerns, unsupported by 

substantial evidence either in writing or other form, with no detailed objective 

analysis.  Although Members are entitled to go against the advice of Officers, 

this must be substantiated by evidence.  In this case the Planning Officer is 

also a Conservation Officer who has negotiated with the appellants throughout 

the process and is satisfied that they have met the tests set.  There is no 

rationale behind the new test, which has been raised in the Council’s appeal 

statement for the first time, in respect of marketing the site for a period of 12 

months following the purchase of the appeal site by the appellants.  The 

Council was unable to point to any time when, or on what basis, such a test 

was required of the appellants.  

The Response by Rotherham Metropolitan Borough Council  

4. This was also made in writing at the Hearing and the following additional points 

were made orally.  With regards to marketing, Members considered that 

inadequate information had been provided with the applications.  Part of this 

inadequate information would have been the lack of marketing. 

Further Submissions for Brocklebank and Co Limited 

5. The Council wanted to run the second reason for refusal placed on the second 

set of applications.  As such, it is disingenuous to say that these are not the 

applications being discussed at this Hearing. 

6. Although Members wanted to take a different view on the design of the 

proposed dwellings, the appellants have sought clarification from the Council as 

to their preferred approach, in an email dated 27 July 2012.  To date, no 

response has been received from the local planning authority. 

7. It is considered that local residents and objectors have influenced Members, 

who should have valid planning reasons for refusing the applications. 

Reasons 

8. Circular 03/2009 advises that, irrespective of the outcome of the appeals, costs 

may only be awarded against a party who has behaved unreasonably and 

thereby caused the party applying for costs to incur unnecessary or wasted 

expense in the appeal process. 

9. Paragraph B16 of the Circular states that authorities will be expected to 

produce evidence to show clearly why the development cannot be permitted.  

It goes on to say that planning authorities will be expected to produce evidence 

at appeal stage to substantiate each reason for refusal.  The applications, the 

subject of these appeals, were both refused for the same reason, relating to 

the provision of inadequate information with the applications to justify the 

demolition of the existing building, without which the applications were 

considered to be harmful to the character and appearance of the Wales 

Conservation Area due to the loss of the historic building.   

10. It is apparent from the Planning and Conservation Officer’s Reports to the 

Planning Board that the Council’s concerns related to whether or not the 

appellants had paid too much for the appeal site.  As such, the Council 



Costs Decision APP/P4415/E/12/2179568 

 

 

www.planningportal.gov.uk/planninginspectorate           3 

considered that the Viability Report2, submitted by the appellants with the 

applications, may not be based on an accurate valuation of the appeal site.  

Consequently, it stated that the continued use of the site or the reuse of the 

building had not been fully explored and the demolition of the existing building 

had not been justified.  Further, the Council stated that in order for a more 

thorough assessment to be made an open book financial appraisal would need 

to be submitted and assessed by an independent external body, such as the 

District Valuer.  

11. Following the refusal of both applications, the appellants sought an 

independent valuation from the District Valuer, as requested by the Council, 

which supported their argument that they had paid the market value for the 

appeal site when they purchased it in December 2010.  I note that the Council 

does not dispute the validity of the District Valuer’s Report and that the second 

set of applications was recommended for approval by the Council’s Planning 

and Conservation Officer.  However, the Council refused the second set of 

applications and says in its appeal statement that it considers that the 

appellants should have marketed the appeal site for a period of 12 months 

following the purchase of the property.  As such, the Council states that this 

lack of marketing has failed to demonstrate whether or not the building could 

be used for a profitable ongoing use. 

12. Although paragraph B20 of the Circular states that planning authorities are not 

bound to accept the recommendations of their Officers, if such professional 

advice is not followed, they will need to show reasonable planning grounds for 

taking a contrary decision and produce relevant evidence on appeal to support 

the decision in all respects.  In these cases, it is apparent that the appellants 

have sought the additional information required by the Council, namely the 

District Valuer’s Report, following the refusal of the applications, the subject of 

these appeals.  This Report supports the findings of the appellants’ Viability 

Report and the market value of the appeal site.  No further information was 

required by the Council following the refusal of these applications.   

13. Although the appellants have not marketed the appeal site for 12 months since 

purchasing the property in December 2010, it was marketed for a period of 

around 6 months between June and December 2010.  There is no specific 

requirement within UDP Policy ENV2.11 for such a marketing exercise to be 

carried out, and no request was made by the Council in this regard following 

the refusal of the applications, the subject of these appeals, or, indeed, 

following the refusal of the second set of applications.  Further, there is no 

evidence before me to suggest that this was a matter of concern to Members 

when they considered both sets of applications, or that any further information 

was sought by them relating to the valuation or the viability of the appeal site.  

Given this, along with the findings of the District Valuer’s Report and the 

Viability Report submitted by the appellants, which is not disputed by the 

Council, I do not consider that the Council has provided any substantial 

evidence in its appeal statement or at the Hearing to support its view that a 

further marketing exercise should have been carried out.  As such, I consider 

that the Council has acted unreasonably in refusing the second set of identical 

applications for this reason, with regard to paragraphs B16 and B20 of Circular 

03/2009. 

                                       
2 Agents Viability Report, dated 3 October 2011, prepared by GW Thompson FRICS, RICS Registered Valuer, 

Fernie Greaves Limited 
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14. The second set of applications was refused by the Council for an additional 

reason relating to the design, layout and inappropriate scale of the proposed 

development, which was considered would be materially detrimental to the 

character and appearance of the Wales Conservation Area.  Although this was 

not a reason for refusal on the applications, the subject of these appeals, the 

Council confirmed at the Hearing that it wished to pursue this objection to the 

identical scheme before me.  Paragraph B18 of the Circular says that planning 

appeals often involve matters of judgement concerning the character and 

appearance of the local area.  It goes on to say that where the outcome of an 

appeal turns on an assessment of such an issue it is unlikely that costs will be 

awarded if realistic and specific evidence is provided about the consequences of 

the proposed development. 

15. I acknowledge that the appellants submitted several options for the 

redevelopment of the appeal site during pre-application discussions with the 

Council and that the submitted scheme was supported by the Council’s 

Planning and Conservation Officer.  I also note that the appellants have had no 

response from the Council, following the refusal of the second set of 

applications, to a request relating to the Council’s preferred design approach.  

While it is apparent from the evidence in its submitted statement and given at 

the Hearing that the Council would prefer the proposed development to address 

the prominence of the appeal site and be of a more iconic and substantial 

appearance to reflect the existing building, no substantial evidence, in the form 

of an objective analysis of the design, layout and scale of the proposed 

dwellings, along with an assessment of their impact on the site and the 

conservation area, has been provided to support its concerns.  As such, I 

consider that the Council has acted unreasonably by refusing the second set of 

applications for this reason and pursuing this issue within these appeals, with 

regards to paragraph B18 of the Circular.  

16. Paragraph B21 of the Circular says that while planning authorities are expected 

to consider the views of local residents when determining a planning 

application, the extent of local opposition is not, in itself, a reasonable ground 

for resisting development.  It goes on to say that to carry significant weight, 

opposition should be founded on valid planning reasons which are supported by 

substantial evidence.  I note the strength of the opposition to the proposed 

development by local residents and their concerns about the loss of a further 

historic building within the conservation area.  I have, therefore, considered 

these matters in my determination of these appeals and it is apparent, from 

the evidence before me, that these concerns were considered by the local 

planning authority.  However, there is no evidence before me to suggest that 

this local opposition was, in itself, a ground for resisting the proposed 

developments.  As such, I do not consider that the Council has acted 

unreasonably with regard to paragraph B21 of the Circular.  

17. The Council states that the second set of applications is not the subject of 

these appeals.  I also acknowledge that the valuation and viability concerns of 

the Council had not been satisfactorily resolved at the time it determined the 

applications, the subject of these appeals.  Nevertheless, given the submission 

of the District Valuer’s Report, as requested by the Council, which supported 

the findings of the appellants’ Viability Report and the price paid for the appeal 

site, this matter was resolved by the time the Council determined the second 

set of applications, which should then have been approved.  For the Council to 

raise additional issues in respect of the second set of identical applications, 
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relating to a lack of marketing, which was first referred to in the Council’s 

Hearing statement, and the impact of the proposed development on the 

character and appearance of the conservation area and to pursue these 

matters at this Hearing, in respect of the applications the subject of these 

appeals, without substantial evidence to support these views or any material 

change in circumstances, is unreasonable.  On this basis, had the second set of 

applications been approved, following the appellants’ submission of the 

additional evidence requested by the Council, it would not have been necessary 

for these appeals to be determined by a Planning Inspector.  As such, the 

appellants have incurred unnecessary expense in pursuing these appeals.   

Costs Order – Appeal A  

18. In exercise of the powers under section 250(5) of the Local Government Act 

1972 and Schedule 3 of the Planning (Listed Buildings and Conservation Areas) 

Act 1990, and all other enabling powers in that behalf, IT IS HEREBY ORDERED 

that Rotherham Metropolitan Borough Council shall pay to Brocklebank and Co 

Limited, the costs of the appeal proceedings described in the heading of this 

decision. 

19. The applicant is now invited to submit to Rotherham Metropolitan Borough 

Council, to whom a copy of this decision has been sent, details of those costs 

with a view to reaching agreement as to the amount.  In the event that the 

parties cannot agree on the amount, a copy of the guidance note on how to 

apply for a detailed assessment by the Senior Courts Costs Office is enclosed. 

Costs Order – Appeal B 

20. In exercise of the powers under section 250(5) of the Local Government Act 

1972 and Schedule 6 of the Town and Country Planning Act 1990 as amended, 

and all other enabling powers in that behalf, IT IS HEREBY ORDERED that 

Rotherham Metropolitan Borough Council shall pay to Brocklebank and Co 

Limited, the costs of the appeal proceedings described in the heading of this 

decision. 

21. The applicant is now invited to submit to Rotherham Metropolitan Borough 

Council, to whom a copy of this decision has been sent, details of those costs 

with a view to reaching agreement as to the amount.  In the event that the 

parties cannot agree on the amount, a copy of the guidance note on how to 

apply for a detailed assessment by the Senior Courts Costs Office is enclosed. 

Karen Baker 

INSPECTOR 


